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nicipality as to the amount of repaying required, because it errone- 
ously stated that the area was about 140 yards, when it was in fact 
1,200 yards. City of New York v. New York City Ry. Co., 113 N. 
Y. Supp. 869, 60 Misc. Rep. 487. 

Liability for Injuries Caused by Defective Pavement though No 
Notice to Repair Given. — In the case of Doyle v. City of New York 
and Brooklyn Heights R. R. Co., 58 App. Div. 588, 69 N. Y. Supp. 
120, the plaintiff was injured in consequence of the existence of a 
rut adjacent to the defendant railroad company's tracks, into which 
the wheel of a truck on which the plaintiff was riding sank, causing 
a cask to topple over on him. The railroad company has obtained 
a franchise to lay its tracks in the street under a covenant provid- 
ing that the pavement be kept in thorough repair by the said com- 
pany within the tracks and three feet on each side thereof with the 
best water stone, under the direction of such competent authority 
as the common council may designate. Thereafter, Railroad Law 
(Laws 1890, p. 1112, c. 565), § 98, was passed. It was held that both 
the city and the railroad company were liable to respond in dam- 
ages for any injury resulting from a failure to keep the pavement 
of the street in such repair as to make it reasonably safe for per- 
sons lawfully using it, and that the requirement of § 98 of the rail- 
road law, that the repairs be made "under the supervision of the 
proper local authorities and whenever required by them to do so 
and in such manner as they may prescribe," did not relieve the rail- 
road from the duty of making repairs until ordered so to do by the 
local authorities. Schuster v. Forty-Second St., M. & St. N. Ave. 
Ry. Co., 192 N. Y. 403, 85 N. E. 670, 672. 

Under Railroad Law, § 98, making it the duty of surface roads 
to "keep in repair the street between, and two feet outside, their 
tracks, "under supervision of the local authorities and whenever re- 
quired by them to do," where the company has notice of a defect, 
it is not relieved of liability for damages by the fact that the no- 
tice was not given by any local authority. Simon v. Metropolitan 
St. Ry. Co., 60 N. Y. Supp. 351, 29 Misc. Rep. 126. 



Boyd v. Southern Ry. Co. 

June 12, 1913. 
[78 S. E. 548.] 

1. Railroads (§ 348*) — Injuries to Person at Crossing — Negligence 
— Evidence. — Where, in an action against a railroad company for in- 
juries; to a pedestrian, struck by an engine at a crossing over a spur 
track leading into the yard of a manufacturing plant, there was evi- 
dence that the engine, running backwards, gave no warning of its 
approach to the crossing, and that none of the train crew were on 
the lookout for the crossing, though they knew that persons crossed 
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the track at all hours of the day, the negligence of the company- 
was established. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1138-1150; 
Dec. Dig. § 348.*] 

2. Railroads (§ 327*) — Crossings — Care Required of Travelers — 
Contributory Negligence. — A person about to go on a railroad track, 
whether at a crossing or a licensed way, must look and listen for ap- 
proaching trains; and where he failed to do so, and he crossed the 
track in front of a moving train, and was injured by it, his negli- 
gence so contributed to the injury that he cannot recover unless the 
railroad company, after it discovered or ought to have discovered his 
peril, might have avoided the injury by the exercise of ordinary care. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 1043-1056; 
Dec. Dig. § 327.*] 

3. Railroads (§ 327*) — Crossings — Care Required of Travelers — 
Contributory Negligence. — Where a railroad company acquired a right 
of way through the property of a manufacturer for the location of 
a switch into the yard of the manufacturing plant, on condition that 
in the event it abandoned the use of the way for railroad purposes it 
should revert to the manufacturer, the manufacturer and employees, 
in passing over a crossing over the switch, were not relieved of the 
duty to look and listen for trains. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 1043- 
1056; Dec. Dig. § 327.*] 

4. Railroads (§ 327*) — Crossings— Care Required of Travelers — 
Contributory Negligence. — Where a pedestrian, passing a train on 
a spur track 500 or 600 feet in length and chiefly used for the con- 
venience of a mill of a manufacturer, knew, if giving any attention 
to his surroundings, that the train, whether going to the mill to 
place a car or take one out, would go back in the direction from 
which it came and in which he was going, he was not relieved of 
the duty of looking and listening for trains when attempting to 
cross the track at a crossing. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 1043- 
1056; Dec. Dig. § 327.*] 

5. Railroads (§ 338*) — Collisions at Crossings — Negligence. — 
Where a pedestrian was not in peril until he started to cross a spur 
track at a crossing, and it was then too late for the engineer to stop 
his train approaching the crossing, though he had been on the look- 
out and had seen the pedestrian's danger, there could be no recovery 
on the theory of want of ordinary care by the trainmen after the dis- 
covery of the pedestrian's peril, created by his negligence. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 1096- 
1099; Dec. Dig. § 338.*] 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 

—4 
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Error to Corporation Court of Danville. 

Action by one Boyd against the Southern Railway Company. 
There was a judgment sustaining a demurrer to the evidence and 
rendering judgment for defendant, and plaintiff brings error. 
Affirmed. 

Scott & Buchanan, of Richmond, and B. H. Custer, of Dan- 
ville, for plaintiff in error. 

Win. Leigh, of Danville, for defendant in error. 

Buchanan, J. This is an action to recover damages for per- 
sonal injuries suffered by the plaintiff in error, caused as is al- 
leged by the negligence of the defendant railway company. Upon 
the trial of the cause the defendant demurred to the evidence, 
in which the plaintiff was required to join. The court sustained 
the demurrer, and rendered judgment in favor of the defendant. 

Error is assigned, not only to the judgment of the court in sus- 
taining, but also to its action requiring the plaintiff to join in. 
the demurrer. This latter assignment of error does not seem to 
be much relied on, and, if it were, we see nothing in the record, 
nor is anything suggested by the plaintiff's counsel, to show that 
the court erred in requiring a joinder in the demurrer. 

Upon the merits it appears that the plaintiff received the in- 
juries complained of at a grade crossing over the defendant's spur 
track leading from its main line into the yard of one of the mills 
of the Riverside and Dan River Cotton Mills Company, located 
in or near the city of Danville. The road upon which the plain- 
tiff, who was an employee of the Cotton Mills Company, was 
traveling, was upon the property of that company, and was used 
by its employees who lived in certain portions of the city in going 
to and from their work, by wagons and other vehicles, and by all 
persons who had business at the mill, including children who 
carried dinner to their parents or other relatives working there. 

[1] The contention of the plaintiff is that the defendant was 
guilty of negligence in the operation of its train at the time the 
plaintiff was injured. The evidence is conflicting, but upon a 
demurrer to. it the negligence of the defendant must be consid- 
ered as established, since there was evidence tending to show 
that the engine^ which was running backwards, gave no warning 
or notice of its approach to the crossing by ringing the bell or 
otherwise; that none of the train crew were on the lookout for 
the crossing, although the defendant knew that persons crossed 
its track at that point at all hours of the day. 

The negligence of the defendant having been established, the 
next question is : Did the plaint'ff contribute to his own injury, 
as the defendant contends? 
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[2] It appears from the plaintiff's own testimony that as he 
approached and went upon the crossing he neither looked nor 
listened. There was nothing to obstruct his view in the direc- 
tion from which the defendant's train came, or to interfere with 
his hearing. While advanced in years he was in full enjoyment 
of all his faculties. Unless, therefore, there be something in this 
case to take it out of the general rules, it is clear that the plaintiff 
must be held to have contributed to his own injury; for no gen- 
eral rule of law -is better settled in this jurisdiction and generally, 
it is believed, than that while it is the duty of a railroad company 
to give notice of the approach of its train to a crossing the recipro- 
cal duty is imposed upon a person about to go on its track to ex- 
ercise ordinary care and caution, whether it be a highway cross- 
ing or a licensed way. The track itself is a proclamation of dan- 
ger. It is his duty before going upon it to use his eyes and ears. 
If he fails to look and listen, as his duty requires him, and at- 
tempts to cross the track in front of a moving train, and is in- 
jured by it, his own act, his own negligence, so contributes to his 
injury that he is not entitled to recover, unless the railroad com- 
pany after it discovered, or ought to have discovered his peril, 
mieht have avoided the injury by the exercise of ordinary care. 
Johnson v. C. & O. Ry. Co., 91 Va. 171, 179, 21 S. E. 238; Wash- 
ington, etc., R. Co. v. Lacey, 94 Va. 469, 475, 476, 26 S. E. 834; 
Southern Ry. Co. v. Hansbrough, 107 Va. 733, 741, 742, 60 S. 
E. 58; Morton's Ex'r v. Southern Ry. Co., 112 Va. 398, 405, 406, 
71 S. E. 561. 

[3j One of the grounds relied on to take this case out of the 
general rule that the failure of the plaintiff to look and listen for 
the approach of trains before going upon the crossing was per se 
negligence is that "the plaintiff was not on the (railway) com- 
pany's property, but in the yard, and on the private property of 
the cotton mill company for which he worked, and that he had 
as much right to be there eri route to business as the railroad 
company did, if not more." 

The defendant company had acquired a right of way (20 feet, 
in width) through the said property of the Cotton Mills Com- 
pany by deed for the location of its switch, and there were no 
limitations imposed by the conveyance, except that in the event 
the defendant abandoned the use of the property for railroad 
purposes it should revert to the Cotton Mills Company. Clearly 
the Cotton Mills Company and its employees had no higher rights 
(if as high) in passing over that crossing than they would have 
had if it had been a public highway crossing. 

[4] Another ground relied on to take this case out of the gen- 
eral rule that the failure of the plaintiff to look and listen for an 
approaching train before going upon the crossing was negligence 
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as a matter of law is that he had been lulled into a sense of se- 
curity and thrown off his guard by the conduct of the defendant 
and the circumstances surrounding him when injured. 

The plaintiff that day had gone from his work at the Long Mills 
by permission to attend to some private matters, and was return- 
ing to his work between 1 and 2 o'clock. After getting off a 
North Main street car, he was proceeding along River street in 
the direction of Long Mills, the place of his work, when he passed 
the train which afterwards injured him. The train consisted of 
five cars and an engine. The engine was pushing the cars on a 
spur track which passed by Dan Valley Mills, also property of 
the Cotton Mills Company. That spur track leads from another 
spur track of the defendant company some 10 to 15 feet east 
of the fence which inclosed the yard in which the plaintiff was 
injured, and terminates 50 or 60 feet east of the Dan Valley 
Mills. The other spur track, which is known as Cotton Mills 
siding No. 2, runs out from the defendant's main line a few feet 
west of where the latter crosses North Main street of the city of 
Danville, and extends into the yard of the Cotton Mills Com- 
pany by and beyond the Long Mills. The street or road upon 
which the plaintiff was traveling when he passed the defendant's 
train runs between these two spur tracks for a distance, as shown 
on the map filed with the record and a part thereof, between 300 
and 400 feet, when it crosses the Dan Valley Mills spur track; 
thence it runs between 100 and 150 feet south of both spur tracks 
where it enters the cotton mills inclosure through a gate; thence 
about 170 feet near to and almost parallel with siding No. 2, 
when it crosses it obliquely; and thence by and beyond Long 
Mills, where the plaintiff was employed. 

The plaintiff's contention is that he was excused from exercis- 
ing the same degree of care in looking and listening before going 
upon the crossing when injured, because he had met the train 
going in an opposite direction, and there was nothing to suggest 
to him, or any other reasonable man, that it would immediately 
return without notice or warning of any kind. 

There is a class of cases in which it is held that reasonable be- 
lief that no train is approaching a crossing relieves a traveler 
who fails to look and listen of the imputation of negligence as 
a matter of law. 

In the case of Kimball & Fink v. Friend, 95 Va. 125, 27 S. 
E. 901, where there was a silent gong, and in Southern Ry. Co. 
v. Aldridge, 101 Va. 142, 43 S. E. 333, where the watchman failed 
to perform his duty, it was held that the question of negligence 
on the part of the travelers in going upon the crossing where in- 
jured was a question of fact for the jury under all the facts of 
those cases, and not a question of law for the court. 
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It has also been held that the traveler's negligence is a ques- 
tion for the jury where he attempts to cross a railway track im- 
mediately after one train has passed and another follows so 
quickly as to mislead or confuse him and he is injured. And in 
cases of flying switches, where the train has been severed and 
the traveler goes upon the crossing after the first section has 
passed, and is struck by the second, and also where a traveler 
sees a train pass on or towards the main line of the railroad, 
goes upon the track, and is injured by the train immediately re- 
turning. See cases cited in note to Scott v. St. Louis Ry. Co., 9 
Ann. Cas. 216. 

The decision chiefly relied on by plantiff's counsel in this case 
and the one most largely quoted from in his petition and brief 
is that of Duame v. Chicago, etc., Ry. Co., 72 Wis. 523, 40 N. 
W. 394, 7 Am. St. Rep. 879. But that is a very different case 
from the one under consideration. In that case, after stating the 
general rule as to the duty of a traveler to look and listen before 
going on a crossing, the court said : "There is a most important 
fact in this case that materially modifies this strict rule and makes 
it inapplicable, and that is that this train had just passed this 
crossing, while the deceased was within a few rods (8) of it and 
driving upon a trot, and had passed on out of his sight, and he 
had reason to suppose that it would continue on, it being upon the 
main track, like any other train upon its regular route, and had 
no reason to suppose that it would immediately return. The 
presumption is that it would go on and not return. He was thus 
thrown off his guard. There was no reason to look or listen in 
that direction further, for it appeared impossible to him that any 
train from that direction would or could approach the crossing 
within so short a time. He was entrapped by this unexpected 
return of the train, for its sudden return over the crossing with- 
out warning was to him a trap. We know how it must have ap- 
peared to him, for it would have so appeared to any ordinary 
person with the same knowledge and (in the same) situation. 
Not knowing or supposing or having any reason to suppose that 
this train would immediately return, or that any train would 
come from that direction, he did as any other reasonable person 
wuld have done and kept straight on without lessening his speed 
as if assured that the way was clear and there was no possible 
danger. To have stopped and looked and listened in that direc- 
tion under such circumstances would have been unreasonable, 
and the law requires no such unreasonable thing as a duty and 
obligation." 

In this case, when the plaintiff passed the defendant's train, it 
was not on or going towards the main line. It was on a spur 
track only 500 or 600 feet long, and which terminated 50 or 60 
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feet beyond Dan Valley Mills, for the convenience and benefit 
of which that spur track was chiefly used. When the plaintiff 
passed the train, he was at least as far from the crossing where 
injured as was the train from the end of the spur track. There 
was no spur track leaving the siding on which the train was run- 
ning when the plaintiff met it. He therefore knew, if he was 
giving any attention to his surroundings, that the shifting train, 
whether going to Dan Valley Mills to place a car or to take out 
a car, would as soon as it had done that work in all probability 
— indeed, almost certainly — go back in the direction from which 
it came and in which he was going, for in no other way could 
it finish its shifting, if more was to be done, or go back on the 
main line from which it came. Not only would the shifting en- 
gine have to go back in that direction before doing shifting on 
siding No. 2, or in reaching the main line with its train, but it 
would be compelled to go back upon or over the crossing which 
the plaintiff was approaching and where he was injured. The 
engine which struck the plaintiff being used on those switches 
chiefly if not entirely for switching purposes, the plaintiff must 
have known that in doing its work it would necessarily run back- 
wards and forwards over them. That it would do so was to be 
presumed, for otherwise it could not do that work. 

Instead, therefore, of the facts and circumstances of this case 
relieving the plaintiff from the duty of looking and listening be- 
fore going upon the crossing, they show, as it seems to us, that 
he not only did not have any reasonable ground to believe that the 
train would not return before he could pass over the crossing, 
but that it was highly probable that it would do so. Certainly 
there is nothing in the facts and circumstances of the case to take 
it out of the general rule that failure to look and listen before 
going upon a railway crossing is per se negligence. 

[5] But it is insisted by the plaintiff that, even if he was guilty 
of contributory negligence, the court erred in sustaining the de- 
murrer to the evidence, because the defendant could by the ex- 
ercise of ordinary care have avoided injuring him after it saw 
or ought to have discovered his peril. It clearly appears from the 
plaintiff's own evidence that he was struck by the corner of the 
tender of the engine, just as he entered upon the crossing, as he 
stepped on or over the rail nearest to him, and was thrown back 
on the side of the track from which he approached the crossing. 
He was not in peril until he started to cross the track, and it 
was then too late for the engineer to have stopped his train or 
avoided injuring the plaintiff if he had been on the lookout and 
had seen the plaintiff's danger. 

Upon the whole case we are of opinion that there is no error 
in the judgment complained of, and that it should be affirmed. 

Affirmed. 



